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BEFORE THE
SURFACE TRANSPORTATION BOARD

BFMJFORT RAILROAD COMPANY, ) FINANCE DOCKET
INC. - MODIFIED RAIL CERTIFICATE ) NO 34943

PETITION FOR RECONSIDERATION

INTRODUCTION

Pursuant to the provisions* oi 49 C.F R. Section 1J15 3, Landowners - hertby respectfully

request lhe Surface Transportation Board to reconsider its decision served in this docket on

March 19,2008

In iliat decision, the Board confirmed an earlier decision awuiding a modified certificate

of public com emuice and ncccssin to Beaufort Railroad Company ("BRC"). That decision had

been adopted and served before parties with interests adverse to BRC's hud hud an opportuniiy to

challenge evidence introduced by I3KC. introduce evidence or argument on I heir own or

otherwise participate in the development ofthe record in the cast, instituted through the filing of

BRC's notice.

In reaching us March 19 decision to deny reconsideration to those adverse parties, the

Board accepted without serious challenge representations of BRC and the Beaufort Fames

- For purposes of this Petition, Landowners will use the names of parties ascribed to them
in earlier slaves of llus proceeding.
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vigorously disputed by (he adverse parties, announced principles inconsistent, with its own

regulations and decisions, made factual findings \vhollv inconsistent \viih the record in this case,

and denied without adequatejuslification Landowners' request for an investigation thai would

have permitted the Board lo make factual findings and adopt legal conclusions based on

substantial evidence ofiocord sworn to and subjected to cross examination In ihis, the Board's

decision involves material error. As a result. Landowners respectfully ask that the Board

reconsider Us March 19 decision and either reverse the legal conclusions it announced therein or

institute ihc investigation Landowners ha\ e requested so that ihc validity of the Board's legal

conclusions and the essential facts offered in support of them can be tested.

BACKGROUND

This case mvoh es a dispute between Landov. ncrs whose pioperty was given or taken

decades ago as the railroads expanded their networks across and aiound our nation and

successors-in-mltTeil lo those railroads The present dispute is similar, it* not identical, to

situations that ha\ e an sen many times in many different locations around the nation

History shows that at sonic time in the nineteenth century, a predecessor of CSX

Corporation and the Seaboard System Railroad acquned a right-of-way over property ouncd by

citizens of South Carolina and used that right-of-way to establish and conduct rail transportation

between Yemassec and Port Royal, South Carolina The acquisitions of nghlb-of-way by the-

railroads occurred in diffciviil way* In some cases, a railroad would purchase the real estate

over which it wanted to conduct rail operations. But typically, as in the case at hand, the legal

•authority acquired by the railroad would be no more than a nght-of-way The right-of-way would

provide that the railroad could use the real estate as long as rail operations were conducted over n



but, at such time as those operations were terminated, the railroad's interest in ihe property would

end and ownership and control of the property would i evert to the landowner

Under legislation enacted by Congress and regulations adopted by the Board and its

predecessor, a national policy developed that clearly favored the retention of railroad

rights-of-way under federal jurisdiction even after rail operations over the right-of-way had been

terminated, perhaps beyond the rime the original landnwneis may h:i\ c cKpcctcU to ha\e bc^i

able to exercise their reveisionary rights and reclaim their property But that national policy, as

strong as it was, did not extinguish landowners' rights altogether If the need fbi rail services

over a nglit-of-way diminished substantially and steps were taken to permit the railroad to avoid

the cost of continuing operation.*) over the line, it was always possible fot the landowner

ultimately to be able to reclaim its land To be certain, new \\ays and means were developed to

defer ilia; time while other alternative uses of the property were consuleied and pursued, but n

was always within the contemplation of federal law that a time could come when no furthLT

federal interest in the property would remain and the land could be teclaimed by its owners

' This case represents the classic dispute between landowners and the holders of railroad

rights-of-uay which have burdened their property Tn this case. I amlowner; contend thai ire last

of Ihe almost endless number of burners standing between ilium and their reversionary interests

has been breached and the interests of those who trace ilieir right to use Landowners' property to

the rights-of-way granted to the railroads decades ago have come to an end. Landowners assert

that the Board should confirm that the federal interest in their property, as broadly defined as .1

has become, has te mi mated, that Board jurisdiction o\ er the property has ended, and that

Landov. ncrs arc entitled to enforce the rc\ cr&ionary interest they retain The Board's March 19
•

decision, reaching a contrary lesult. should be reconsidered and reversed
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ARGUMENT

This case arises under Subpart C of 49 C F.R. Pan 1150 Part 1150 governs the

institution, termination and abandonment of rail operations over rail properties, among other

things, and Subpart C of Part 1150 contains the Board's special rules governing a subset of those

matters applicable to lines of railroad com eyed to a State when the rail lines ha\ e been

abandoned or appro\ ed foi abandonment by the Board or the Intei state Commerce Commission.

Us predecessor.

Ii is undisputed that, in 1984, the subject line of railroad was approved for abandonment

by the T C C and was subsequently acquired from Seaboard by an instrumentality of the State of

South Carolina In 19S5, Tangent Traiisponauon Company, a wholly-owned subsidiary of the

state instrumentality that acquired the line from Seaboard, instituted tail operations o\er the line

under .1 modified certificate In 2003, Tanuem Hied us 60-day notice of intent to terminate

service over the line and sen cd that notice on the State in accordance \\ uh the pro\ isions of

SuhpartCofPart 1150

Landowners contend that upon expiration of the 60-day period following the tiling of

Tangent's notice of mtenl to terminate, the Board's jurisdiction over the line came tn an end and

Landowners' rights to e\ercise their reversionary interests were fully in effect Landowners

assert further that, because the Board's jurisdiction over the line ended in 2005, the Board should

not have entertained the notice for a modified certificate of public convenience and necessity

BRC filed three years latci. and the Board should not have issued a modified certificate notice tn

BRC.
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Landowners' contention is supported by the clear language of Suhpart C of Part 1150. is

fully consistent with decisions of the Board describing the purpose and scope of ihe procedures

set forth in Subpart C, and was expiessly embraced by an official of ihe Hoard itself. -y

While the decision acknowledges that lines subject to Subpart C "can be abandoned, and

once they are, they are no lunger purl of the national rail transportation system and are beyond the

Board's jurisdiction," Decision, pages 5-6 wiih citations, the Board declared that il could not

conclude that abandonment had occurred in this case unless u could find an adequate

demonstration of intent to abandon by the owner of the line, the State of South Carolina The

Board first concluded that the filing of the 60-day noucc by Tangent, the operator of the line, was

not an adequate expression of intern by the State of South Carolina, the owner of the line, to

abandon the line because the notice had been filed by Tangent, the opciator, not by the Slate, the

owner. The Board then found that it uas not able to find any other evidence in the record

demons!rating the Slate's intention to abandon and concluded (tint abandonment had not

occurred. -' Landowners contend the Board's decision is wrong on both scoies

First. Tangent was the Stale of South Carolina within the cleai meaning of Pan 1150.21

which defines *'Statc" to include "States, political subdivisions of States, and all instrumentalities

through which the State can net " Tangent was, as the Board itself concedes (Decision, pages

y When asked about ihu Board's interest in this \ery line in 2004, the official responded
"[i]hc line has passed out of ourjurisdiction at the tune of the abandonment so we no
longer have any interest in it." BRC Reply, February 6,2007, Attachment C. p. 7

-' Now here in us decision did the Roard address the declaration of its official that "[t]hc li:ie
has passed out of our jurisdiction at the tune of the abandonment so we no longer have
any interest in it."
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1 -2), "a wholly owned subsidiary of SCPRC" vt Inch the Board describes as "a pan of the State of

South Carolina Division of Public Railways." Tt must, therefore, be concluded that Tangent was

an instrumentality of the Slate "through which the State can act " As a result, it must also be

concluded thai the filing of the notice to terminate by Tangent was the act of the Slate and a clear

statement by the Slate, the ouner, of its intention to abandon the line -

The Board is also in error as it mo\ed to the second leg of its analysis and purported to

examine "all the facts and circumstances to determine the line owner'^ intent" with respect to the

line and to consider "tiaditional factors to determine the intent of a stale rail line owner to

abandon the line " Decision, page 6

As noted, an analysis of "tiaditional factors" was not required here as Tangent's notice

effectively resolved any question as to the State's intent. But. if the Board were to undertake an

analysis of other factual mailers to determine the Slate's intent to abandon, it should have done .

so based on evidence and argument presented by all interested parties Notwithstanding that, the

Board undertook to determine the State's intent to abandon through a very limited examination

of what it thought the State had done to protect and preserve the line after Tangent filed us

60-day notice.

The findings adopted by the Board make clear that the type of inquiry the Board

conducted was inadequate There is nothing in the record to support the Board's conclusion lhai.

through its actions to preserve and maintain the line, the State adequate!} demonstrated us intent

The record is silent with respect to the knowledge and/or participation ol the South
Carolina Public Railways Commission, the South Carolina State Ports Authority or any
other Slate representative in the filing of the notice by Tangent
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to retain it And, contrary to the Board's findings, Landowners and oilier interested ponies did.

in fact, challenge the evidence the Beaufort Parties introduced to the extent they were able to do

so Indeed, ii was because ot the \ cry limited and inadequate factual iccoid available to ihe

Board ihat Landowners urged the institution of an investigation so that the Board could, among

other things, review allegations that BRC had introduced into evidence to lest their validity

There arc limits on the ability of Landowners and oilier interested parties on their own to

develop evidence regarding the condition of the line and what the State has done to maintain it

Until they can perfect their reversionary interests, Landowners do not have adequate legal

authority to enter upon real estate comprising the right-of-way and to examine the entirety of the

rail line - the rail, the lies, the road bed and other facilities comprising the line the Board has to

evaluate Nevertheless, they have had some opportunities LO sec puits of Ihe line and they know

that the Stale could not testify thai it has "retained the tracks and ties in place" or that "it has

maintained [the tracks and ties) in a state of readiness for service" or that it has "maintained and

repaired cross ties, patched and paved railroad crossings, controlled weeds and brush, and

remoxed jnd replaced tiack." (Decision, page 7.)

In contradistinction to these [ladings, Landowners know that the hue is definitely noi

"capable of accepting shipper traffic at this time " On the contrary, Landowners contend that the

line is and has tor many years been totally out of service, that there is at least one bridge that

could not possibly be used in conducting rail service, that portions of the track are not secured to

lies, that Mime ties are not properly secured to solid, well maintained ballast and road bed; that in

some locations, ties aie missing or rotten, that portions of the road bed suffer from severe

washing and erosion, that there has been almost no clearing of vegetation and weed control along

the line for years, that trees arc now growing between some ties, that trees have fallen on to the
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ihe line for years; that trees are now growing bctuccn some tics; that trees have fallen on in the

line and have not been removed, and that crossings have not been caied for under an acceptable

maintenance program Thus, if, as the Board suggests, ihc State's intentions regarding

abandonment of the line can properly be discerned from the manner in which the State has

maintained the line, evidence regarding such maintenance would only support Landowners'

assertion thai the State's intention clearly is and has been to abandon the line

In addition, then; is no evidence of record of which Landowners are aware regarding the

amount of "umu, effort, and monc>" the State has spent to assure thai "the line is capable of

accepting shipper traffic at this time" and, therefore, the Boaid's statement that "[a] party

intending to take a line out of the national rjil system would not spend the time, effort, and

money on the line that South Caiolma has invested here" cannot he supported based on the

present state of the rccoid.

Landowners believe that its request for an investigation is even more important now than

it was when they first proposed it At that time, Landowners thought such an investigation would

be able to provide substantial c\ idencc of record to describe the true condition of the line and

what the State had done to preserve its asset lor future rail use Landowners also suggested that

such cin investigation would assist the Board m determining whether the filing of BRC's notice

reflecied HRC's stated intention to leinstitute rail sen-ice o\ei the line or was in furtherance of a

different plan not disclosed to the Board All questions surrounding the filing of the BRC notice
•i

and the validity of us contents could have been answered through the investigation the
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I.andowners requested Those purposes could still be achieved ifthc Board institutes the

im estigation Landowners sought and still seek -

SUMMARY AND CONCLUSION

111 summary. Landowners encourage the Board to rcconsidei its March 19 decision and

adop[ findings consistent with the arguments Landowners arc asserting in this Petition.

Landowners urge the Board to conclude thai Tangent's notice of termination constituted an act of

abandonment by the Stale of South Carolina consistent with decisions the Board has previously

announced. See, Pennsylvania Dtp I oj Trtuup. — Abandonment Exemption -- Portion of

Valley Branch. Docket No AB-373X. et al. and Wisconsin and Calumet Railioad Company.

Inc. —Vb/icv oflniffrim Trail Use and Termination of.\ todtficd Cet nfirate, STB

Finance Docket No 30724 (Sub-No. 2) Rut if the Board continues Lo believe that additional

evidence of the State's intent must be gathered. Landowners encourage the Board to conduct that

inquiry through the type of investigation Landowners have sought since ihe start of their

participation in this case The Board's decision demonstrates overwhelmingly that the resolution

of factual disputes may be eMraurdmanh important in [his case and thai decisive c\ idence

should not be evaluated in this actively contested situation except on the basis of substantial

evidence that is sworn to and subjected to cross examination by all that have an interest in this

case

- In addition, such an investigation could help determine, if il is still necessary, whether the
State of South Carolina knew about, consented to, and therefore can be deemed to ha\e
joined in the filing of the termination nonce filed by Tangent, its instrumentality, if.
contrary UrLandowncrs' belief, filing of the notice by Tangent did not constitute a
statement bv the Stale of its intention to abandon the line.
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•\ccordingly. Landowners respectfully request thai the Board reconsider its March 19

decision and, if necessary, as part of its reconsideration, institute an investigation pursuant to

Part 1115 5 to lest the credibility of evidence which is of critical -- perhaps junsdictional ~

importance in this proceeding

Respectfully submitted.

John L. Richardson
John L. Richardson. P L.L C.
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Suite 420 West
Washington, D C 20004
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FAX 202-828^0158

Attorney for Petitioner*

April S, 200S
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